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Section 37C grants trustees at least 12 months to search for 
dependants, but the timeframe for allocating benefits depends 
on the completeness of the information provided, as well as the 
response time of the dependants and nominees.

While trustees should aim to distribute the death benefit 
as quickly as possible, this process is influenced by individual 
circumstances and how long it takes to find dependants. 
Furthermore, the investigative process is labour-intensive and 
time consuming, as trustees have a fiduciary duty to investigate 
the circumstances of every possible dependant in order to 
establish financial dependency or otherwise.

This includes making direct contact (via email or telephone) 
with family members, colleagues, dependants friends, 
neighbours and any other third party that may assist with the 
investigation, gathering relevant information and supporting 
documents from the various stakeholders related to the death 
claim. An investigation by the trustees may sometimes dictate 
that the trustees should engage the services of a social worker 
to provide a report on the circumstances of a household or a 
specific dependant.

There is also the unfortunate reality that there are those that may 
make fraudulent representations and overstatements of their financial 
dependency upon a deceased member – further placing the onus 
on trustees to conduct thorough financial investigations and obtain 
supporting documentation from potential dependants. It is important 
for trustees to obtain corroborating statements from other people and 
not to simply rely on information provided in sworn affidavits without 
corroboration of the truthfulness of such information.

It is important that trustees communicate with beneficiaries 
throughout the information gathering process in order to help them 

understand the process and the prescriptions of the legislation. 
And, at all times, trustees must endeavour to be reasonable and 
fair in making decisions with the information they have.

Allocating the death benefit
Once the board has successfully identified all the dependants, 
the next stage of the enquiry would be to examine the financial 
needs of each dependant so that it can make an equitable 
financial distribution among them. In doing so, it has to consider 
all the relevant facts to the exclusion of irrelevant facts. 

In the Pension Funds Adjudicator (PFA) determination of 
Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 
(PFA), the PFA summarised the factors that the board should 
consider when making their decision as to the allocation of the 
death benefit:
• The age of the parties;
• The relationship with the deceased;
• The extent of dependency;
• The wishes of the deceased placed either in the nomination 

forms completed during his/her lifetime and/or his/her last 
will; and

• The financial affairs of the dependants, including their future 
earning potential.

This basket of factors has been quoted with approval in various 
court cases regarding Section 37C matters. Other factors that 
trustees should also take into account are other sources of 
income, such as the availability of social assistance grants and 
financial support available to the dependant, as well as the value 
of the death benefit that is available to allocate. Competing needs 
of the various dependants must also be identified. 

As per Section 37C of the Pension Fund Act, once trustees have identified dependants of a 
deceased member, the next step is to allocate the death benefit in 

a proportion they deem fit.
This article highlights some of the key factors in making this determination. 

Our purpose at Atleha-edu is to help ordinary South Africans save and invest for a 
better tomorrow.  

We do this through Financial Sector Code (FSC)-compliant awareness and 
interactive education programmes focused on retirement fund trustee, management 
committee member; and fund member awareness and education initiatives, such as 

this short article. 
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short articles series.
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Section 37C of the Pension Funds Act sets out how the trustees must
allocate the death benefit:

The trustees may decide that it is fair to allocate a nil portion to specific dependants 
and/or nominees. All decisions are based on the unique merits of each claim.

• If there are only dependants, the benefits will be distributed among these dependants at the 
discretion of the trustees.

• If there are no dependants and no nominees, the trustees will pay the benefit to the member's 
estate after the 12-month waiting period.

• If there are dependants and nominees, the benefits are distributed among these dependants and 
nominees at the discretion of the trustees.

• A nomination doesn't guarantee that the person will receive all, or a part, of the death benefit, as 
the trustees can't merely follow nominations. Likewise, they cannot lightly ignore the contents of 
a valid beneficiary nomination form without satisfactory justification.

• If no dependants are found and only nominees are listed, the trustees must establish whether or 
not the member's estate has enough money to pay its debts.

• If the estate is able to pay its debts, the benefit will be paid to the nominees in the proportions in 
which they were nominated. However, if the estate is insolvent (i.e. the value of the liabilities is 
more than the value of the assets), the death benefit must be used to pay the shortfall first and the 
remaining benefit (if any) will be paid to the nominees.

• The payment can only be made 12 months after the death, as this is the legal waiting period that 
is applied to give untraced dependants a chance to come forward. 
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The upcoming and final article in this short article series will look at the last step trustees must take when finalising the distribution of 
a death benefit. We will also share some advice for trustees on navigating the complexities of Section 37C. To access the full-length 
publication, Retirement fund death benefits: Trustees’ duties and responsibilities, visit our website: www.atleha-edu.org.
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